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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 30th day of March, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-12861
V. SE- 12862
SECURI TY | NVESTMENT BANCORP AND
PATRI OT Al RLI NES, | NC.

Respondents.*
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CPI Nl ON AND ORDER

The Adm ni strator has appeal ed fromthe order of

Adm ni strative Law Judge Jerrell R Davis, issued on April 6,

'Patriot is not a named respondent in the orders of
suspension. Yet, even the Admnistrator so titles the proceeding
and Patriot has participated in joint pleadings with Security.

Qur titling the proceeding as the | aw judge and the parties have
titled it and our reference to both as respondents should not be
read as a decision that Patriot has a right to participate in
this case, whether as a respondent or an intervenor.
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1993.% In that order, the |aw judge dismi ssed orders of the
Adm nistrator indefinitely suspending two airworthiness
certificates of aircraft registered to Security and operated by
Patriot.® The suspensions had been lifted and the airworthiness
certificates returned but these proceedi ngs continued, as the
Adm nistrator did not withdraw his orders and Security did not
w thdraw its appeal

The substantive issue in this case is whether the aircraft
were airworthy. It was (and is) the Admnistrator's burden to
prove they were not. In their defense, respondents sought
extensive discovery fromthe Adm ni strator via docunent
production and interrogatories. Although the Adm nistrator
of fered the argunent that discovery is not available in enmergency
proceedi ngs (a position we consistently reject), he also provided
consi derabl e response in the form of docunents and answers to
interrogatories, and | ater supplenented his response with
additional material. There were, however, responses that
Security found unsatisfactory, and there were charges of i nproper

delay by the Adm nistrator. See Adm nistrator's February 3, 1993

The law judge's order is attached. Respondents have filed
a notion for oral argunment on this matter, seeking the
opportunity to address the Board directly in opposition to the
Adm nistrator's appeal. The Adm nistrator sees no need for oral
argunent and we agr ee.

3The orders were issued under the Administrator's energency
authority, but the energency was wai ved by respondents and,
therefore, the deadline for handling energency proceedi ngs does
not apply.
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Response to Motion to Conpel; to Stay Proceedings and Sanctions.*
The | aw judge, on February 8, 1993, found conplainant's
responses to discovery unacceptable and directed that the

Adm ni strator "either produce, or provide a |l egal excuse for not

produci ng, the docunents. The | aw judge further ordered:

t hat Conpl ai nant's unexpl ai ned failure to produce docunents
and answers to interrogatories, as ordered herein, or to
provide a | egal excuse for his failure to do so, shal

precl ude conpl ai nant, at the schedul ed hearing, from
offering into evidence any oral or docunentary evidence
pertaining directly to any of the subject matters covered in
respondents” requests and interrogatories.

Enphasi s added.

In response to this order, the Admnistrator offered no new
material. Instead, he reviewed and di scussed the materials he
had al ready produced and renewed his various objections.> The
| aw judge, by his order of April 6, 1993 under review here,
granted a notion by respondents, based on the Adm nistrator's
alleged failure to conply with the February order, to dismss the
pr oceedi ng.

The Board recognizes the difficult task before our |aw

judges in resolving conpl ex discovery disputes, and notes that

“For exanpl e, respondent contended that the Admi nistrator
failed to specify the expertise of each identified, potential
w tness, instead identifying the issues and stating, generally,
that the witnesses would be testifying about them and failed to
provide details of each wi tness's background and experience.

®Concurrently, the Administrator filed his own notion to
conpel and request for sanctions, on the ground that respondent
had failed to respond to the Adm nistrator's requests for
di scovery. The |aw judge sunmarily denied that notion and that
matter has not been raised on appeal.
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each | aw judge has considerable discretion in the conduct of
hearings. Furthernore, the | aw judge has authority derived from
our rules (see 49 C.F.R 821.19(b) and 821.35) to sanction a
failure to conply with his discovery orders. Thus, our
inclination would be to defer to his judgnent regarding the
appropriate sanction.

In this case, however, we are unable to do so because the
| aw judge's action was facially inconsistent with his own earlier
order, and failed to provide the Adm nistrator proper notice.
The underlined portion of the |law judge's February order stated
that, if the Admnistrator's response was not satisfactory, the
Adm ni strator would be precluded "fromoffering into evidence any
oral or docunentary evidence pertaining directly to any of the
subject matters covered in respondents' requests and
interrogatories.” Consequently, we may not affirmthe | aw
judge's dism ssal of the case and nust remand for further

pr oceedi ngs. ©

°f the |law judge chooses to nodify his | atest order to
preclude the introduction, at the hearing, of certain evidence,
the Adm nistrator (and this Board, should the issue be appeal ed)
are entitled to the benefit of the | aw judge's reasoning
regardi ng the inadequacy of the Adm nistrator's discovery
responses and objections. As it is the cursory nature of the |aw
judge's April 6 order that necessitates our action here, we urge
a thorough and detail ed explanation by the | aw judge.

We al so suggest two other courses that the |aw judge may
consider. First, there appears to be considerable nerit in
proceeding to a hearing on the nerits at this time and w t hout
further discovery, subject of course to the possibility that
evidentiary issues that mght arise could be resolved at trial
Second, we urge the law judge to seek comment fromthe parties on
why this proceeding and the Adm nistrator's order should not be
di sm ssed as noot. The involved airworthiness certificates are



ACCORDI NGY, IT I S ORDERED THAT:
This proceeding is remanded to the Adm nistrative Law Judge

for further proceedings as set forth in this opinion.

VOGT, Chairman, COUGHLIN, Vice Chairmn, LAUBER, HAMMERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order. Chairman VOGT submtted the follow ng concurring
statement .

(..continued) _
no | onger under suspension, and the Board is not in the habit of
of fering declaratory judgnents on noot issues.
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Adm nistrator v. Security |Investnent Bancorp and Patri ot
Alrlines, Inc., Notation 6190
Concurring Statenent of Chairnman Vogt

| agree that the case should be reversed and remanded
because the | aw judge’s dism ssal order was inconsistent wwth his
earlier order. | would also note, however, that the |aw judge
was required, pursuant to the Adm nistrative Procedure Act, to
provi de the reasons or bases for his rulings. 5 US. C 557 (c).
In his February 8, 1993, order the |aw judge gave no reasons for
finding the Adm nistrator’s di scovery responses inadequate.
Likewise, in his April 6, 1993, order the | aw judge gave no
reasons for dism ssing the case. By not providing the bases for
his orders, the law judge failed to conply with the
Adm ni strative Procedure Act, and issued orders which cannot
adequately be reviewed on appeal. On this additional ground, the
case should be reversed and remanded for further proceedings.

In ny view, the Board should Iimt its opinion to resolving
the issues raised on appeal and any other issues which it deens
inportant to a proper disposition of the proceeding. See 49
C.F.R 821.49. The gratuitous advice offered by the majority in

footnote six does not nmeet this criteria.



